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BeforeSTEELE, Chief JusticelHOLL AND andJACOBS, Justices.
ORDER

This T day of May 2012, upon consideration of the brifthe parties and
the record in this case, it appears to the Coatt th

1. Trina Stanford, the plaintiff-below (“Stanford”)appeals from a
Superior Court order affirming a decision by therMEmployee Relations Board
(“MERB”) denying Stanford’s grievance that she waongfully fired from her
job at the Department of Health and Social Serv{tB$1SS”). Stanford claims
that both the Superior Court and the MERB erreddnysidering evidence that was

improperly admitted and that also was insuffici¢at satisfy the “just cause”



standard. Stanford further claims her MERB heawag procedurally unfair. We
find no merit to these claims and affirm.

2. From November 5, 2001 to October 5, 2009, Stdn¥eorked as an
accounting specialist in the Division of Child SoppEnforcement (“DCSE”)
within the DHSS. Her unit processed child suppayments. One of Stanford’s
responsibilities was to ensure that those paymeete properly completed and
posted to the correct accodntStanford’s performance was officially reviewed
many times before she was fired. A review of herknfor the period January 4,
2008 through May 29, 2008 found her performancesatisfactory,” because
Stanford had committed 18 routine technical ersursh as posting bad checks or
posting checks to an incorrect account. On June2@68, Stanford received a
written reprimand to the effect that based on mevipus performance reviews, her
“total error margin” (.15%) was significantly higheéhan her unit's average
(.051%) in 2006, and remained high (at .085%) i®720 One of Stanford’s
supervisors later testified that her errors fromuday 2008 to May 2008 accounted

for 55% of her unit’s total mistakes during thatipd.

1 In 2002, the State instituted an Employee Perfageallan that required Stanford to process
payments quickly and accurately, consistent witthefal regulations. By adhering to federal

standards, the State qualified for funding amouyntm about two-thirds of the administration

costs associated with Stanford’s unit. Stanfogted the plan in 2002.



3. Stanford’s performance did not improve after tierimand® For the
period ending February 6, 2009, she received anath&atisfactory performance
review that found, among other problems, “severéiciéacies in producing
accurate results even with supervisory counselindti an effort to increase
efficiency, in February 2009, the State endedpisper-based” processing system,
and implemented an image-based system known as IiIRAPThe MERB found
that the new system “did not [improve] Stanford’®riw performance® On
August 27, 2009, Stanford was notified she was deiined. Stanford’'s
termination letter stated that despite repeatedrtsffoy her supervisors to help
improve her job performance, her “performance cw@d to be unsatisfactory.”
That letter specified that between June 16, 20@BFabruary 6, 2009, Stanford
had committed 43 errors, and that from February2009 to June 16, 2009, she
had committed 16 errors.

4. A “pre-termination hearing” was held on SeptemB8, 2009, after
which Stanford was formally discharged, effectivet@ber 5, 2009. She then filed
a grievance which, after a hearing, was denied ovehlhber 25, 2009. Stanford

appealed that denial to the MERB, which by a 4-tevyound that DHSS had “just

% In 2008 and 2009, Stanford also took “intermittiesstve” under the Family Medical Leave Act
for stress, anxiety, and depression, which shéatéd to her employer’s “insistence on error-
free check processing.”

% From April 2, 2009 to August 13, 2009 she imprédpprocessed 17 checks.



cause” to fire her. At the MERB proceeding, one Stanford’s supervisors
testified that “we’re shooting for no errors” andat “the ultimate goal in this
position was to correctly identify and post evegyment with a low margin of
error.”

5. The MERB openly deliberated on October 17, 2010uring those
deliberations, the MERB chairwoman “referred to hexperience in human
resource management at DHSS” in explaining her metg that DHSS had
properly terminated Stanford. At that point Stadf® counsel “asked the Chair to
recuse herself,” and “contended the Board was densig evidence outside the
record in violation of due process [sic].” The MERenied counsel’s request on
the ground that “it is permissible to draw on [erEl] experience in factual
inquiries.”

6. In its final decision, the MERB held that theausf cause standard
applies to a termination based on unsatisfactooygerformance,” and that that
standard required “a legally sufficient reason sufgal by job-related factors that
rationally and logically touch upon the employee@mpetency and ability to
perform [her] duties.” The MERB found that thecoed is replete with Stanford’s
[processing] errors,” and that Stanford “did notnwoce the Board of any
mitigating circumstances to show that termination . was inappropriate.”

Although Stanford claimed that her unit's “100% ogffree check processing



[goal] is unrealistic,” the MERB concluded that tliecord demonstrates that the
DSCE did not hold any employee in the Payment RBsing Unit to an error-free
standard. . . .”

7. Inits ruling, the MERB also addressed Stanfoddiaim that State Merit
Rule 12.8 precluded the MERB from considering ena#e of “an employee’s
unsatisfactory job performance more than two yfaefore] the notice of intent to
terminate. Merit Rule 12.8 does not allow an agency to ufgdverse
documentation” from more than two years before ifailar subsequent offense”
when that agency seeks to discipline an employe¢ht “subsequent offense.”
The MERB concluded as a matter of law that MeritleRa2.8 applies to
disciplinary actions for specific “offenses,” na performance-based dismissals.
The MERB stated that it did not “rely” on Stanfad®006 and 2007 performance
reviews (which occurred more than two years befaefiring) when concluding
that there was “substantial evidence” to justifar®ord’'s dismissal. Yet, the
MERB did cite the 2008 “reprimand,” which discusgbeé results of Stanford’s

performance reviews in 2006 and 2007. The MERB atscluded that DHSS’

* Chapter 12 of the State of Delaware Merit Ruldse (tMerit Rules”) governs agency
“employee accountability” standards and procedtoeSMerit” employees.

® Merit Rule 12.8 states that “[a]dverse documeatashall not be cited by agencies in any
action involving a similar subsequent offense aRtgrears, except if employees raise their past
work record as a defense or mitigating factor.”



evaluation of Stanford was based on a comparis@taiford’s error rates against
her unit's average error rates.

8. Stanford challenged the MERB’s decision in thepe&ior Court,
claiming violations of her constitutional due preseaights and the Merit Rules.
Among Stanford’'s claims was that the MERB had inperty considered
“adverse” evidence that arose more than two yealiar® her “termination notice”
(the 2006 and 2007 performance reviews), in viofatdf Merit Rule 12.8. On
November 30, 2011, the Superior Court affirmedNtteRB’s decision. The court
found that “it appears that the Board did not [relg] the 2006 and 2007
performance reviews” to justify Stanford’s firingjoreover, substantial evidence
warranted Stanford’s dismissal. The court deniehfdrd’s claim related to the
MERB chairwoman’s reference to her personal expeagbecause “Stanford has
not overcome the presumption of honesty and irttggrequired to demonstrate a
finding of “unconstitutional bias.” This appealltaved.

9. Stanford presents four claims on her appeahi® Court. First, she
claims that the State’s undefined standards wedsrary and capricious and that
her firing “was not based on any identifiable sk’ in violation of the Merit

Rules and her due process rights under the Fotnté@enendment of the United

® The statistics derived from Stanford’s 2006 anf72performance reviews were the only such
specific comparisons cited in the MERB’s decision.



States Constitution. Second, the MERB chairwomaeference to her personal
experience was improper. Third, the MERB’s intetption of Merit Rule 12.8
was “wrong;” and fourth, the MERB improperly deni&lanford the right to
present certain evidence, which resulted in aniuhé&aring.

10. “We review decisions of the MERB ‘to determiwéether [it] acted
within its statutory authority, whether it properigterpreted and applied the
applicable law, whether it conducted a fair hearamgl whether its decision is
based on . . . substantial evidence and is notranpi”’ Substantial evidence is
“such evidence as a reasonable mind might accepdaguate to support a
conclusion®  This Court reviews questions of law, includingaioied
constitutional violations and the interpretatiorstftutes and regulatiorde novo.’
That said, “[jjudicial deference is usually givem &n administrative agency’s
construction of its own rules in recognition of @gpertise in a given field,” and
that construction will be reversed only if it idéarly wrong.™®

11. Stanford first claims that the MERB acceptesufficient evidence of

her substandard work performance as warrantingst §ause” dismissal, because

" Avallonev. DHSSet al., 14 A.3d 566, 570 (Del. 2011) (citations omitted).
¥d.
°Id.; Ward v. Dept. of Elections, 977 A.2d 900 (Del. 2009).

191d. (citing Div. of Soc. Servs. v. Burns, 438 A.2d 1227, 1229 (Del. 1981). The Merit Rules
were adopted by the MERB pursuant to statutorygagien in 29Del. C. § 5914.



DHSS never set any performance standards for ewatws other than the
aspirational goal of “100% error-free check prooegss Therefore, Stanford
argues, there is no way to judge whether Stanfaa@ rate was sufficiently poor
to justify firing her.

12. InVann v. Town of Cheswold,'" this Court defined “just cause” as “a
legally sufficient reason supported by job-relatiedttors that rationally and
logically touch upon the employee’s competency abdity to perform [her]
duties.” The MERB applied th&ann standard in denying Stanford’s grievance.
The record supports the MERB'’s determination thatd was “just cause” to fire
Stanford. After Stanford was given notice of hendcceptable” performance and
a written reprimand in mid-2008, her first perfomoa review in 2009 described
“severe deficiencies in producing accurate resultsater, between April 2 and
August 13, 2009, Stanford’s supervisor notified bérl7 incorrectly processed
checks. The MERB credited the employer's evaluatioobserving that “the
record is replete with Stanford’s errors” and that “job performance showed
little if any improvement despite frequent counsgliabout these deficiencies.”
These findings are sufficient for acceptance bgasonable person; that is, they

constitute “substantial evidence” that supportsimaifig of “just cause.” The

findings are also “supported by job-related facttirat rationally and logically

1945 A.2d 1118, 1122 (Del. 2008).



touch upon the employee’s competency and abilitpeédorm [her] duties,” as
Vann requires:’

13. We agree that Stanford had a “property inte eerived from the “for
cause” standard imposed by state law) in her statployment that merited
constitutional protectiof Federal constitutional law confers certain praat
rights upon Stanford. In the employment area, éhaghts include “some
opportunity for the employee to present [her] sifléhe case [before the firing}?”
Stanford received that procedural protection, whigkhntended to ensure “that
[affected parties] are given a meaningful oppotiuto present their case> The
record establishes that Stanford received such animgful opportunity.
Moreover, and as earlier discussed, the record shbat Stanford was held to
Delaware’s “just case” standard, which is the dpeatate law entitlement to
which Stanford claims a property right. Stanfordiaim that her firing violated
her constitutional rights, therefore, lacks merit.

14. Stanford next claims that the MERB relied octdaoutside the record

in reaching its decision, specifically, allegediyproper remarks by the MERB

12\/ann, 945 A.2d 1118, 1122 (Del. 2008).
13 Board of Regents of State Colleges et al. v. Roth, 408 U.S. 564, 577 (1972).
14 Cleveland Bd. Of Educ. v. Loudermill, 470 U.S. 532, 542-43 (1985).

1> Mathews v. Eldridge, 424 U.S. 319, 349 (1976).



chairwoman about her past experience at DHSStanford relies offrader v.
Caulk,'” a Superior Court decision reversing an Induskiaident Board (“IAB”)
ruling that denied benefits to an injured employaéger IAB members had
observed the employee walk to his car and on thatshjudged him not to be
“totally disabled.” What Stanford complains oftims case, however, is that the
MERB chairwoman conveyed her understanding of xjstperating procedures,
or rules, as distinguished from specific evidentigcts bearing on the merits of
the case. Even if that information were deemedttfal,” these statements were
not legally consequential, because (in the languafg@€rader) “there is other
sufficient competent evidence to support the adstigiive agency’s decision®
This Court has previously approved a board memhesés of her expertise “as a
tool for evaluating evidence,” as the MERB chairvesmapparently did heré.
Therefore, Stanford’s second claim lacks merit.

15. Third, Stanford claims that the MERB violat®térit Rule 12.8 by

admitting “adverse documentation” of her work perfance that arose more than

16 Stanford describes the comments as being whaththiewoman “believed were the standard
operating procedures . . . [and she] was quite iooed that the State followed the same
procedure.”

171992 WL 148094 (Del. Super. June 10, 1992).
81d.

9 Turbitt v. Blue Hen Lines, Inc., 711 A.2d 1214, 1216 (Del. 1998).

1C



two years before. That documentation was submittedng the course of

Stanford’s appeal from her firing. The documentduded a 2008 reprimand that,
in turn, referred to Stanford’s 2006 and 2007 penénce reviews. The MERB
ruled that Rule 12.8 did not bar that evidence,abse “the [2008] reprimand
[itself] was within two years” of Stanford’s firing Separately, the MERB also
ruled that Rule 12.8 applied to documentation dofcighlinary action for an

“offense,” but not to a “termination . . . basedwrsatisfactory job performance.”
For that reason, “the agency’s ‘consideration i$¢ hwmited to unsatisfactory

performance within the past two years.”

16. The MERB specifically cited the statistical &g of Stanford’s
performance in relation to her unit's average ia #06 and 2007 reviews that
were described in the 2008 reprimand. It is plaom that reference that the
MERB relied on “adverse documentation” that cante gxistence more than two
years before Stanford’s firing. That fact requites to evaluatede novo the
MERB'’s interpretation of Rule 12.8 as not barrihg tise of negative performance
reviews in performance-based dismissals. A stgen@y’s interpretation of its
own regulations is entitled to deference, and willy be reversed if it is clearly

wrong?® We conclude that the Rule’s reference to “a simsubsequent offense”

can be read to mean that Rule 12.8 is intendedeteept the use of documentation

20\Ward v. Dept. of Elections, 977 A.2d 900 (Del. 2009).

11



of outdated past disciplinary “offenses,” but ndie tuse of “old” negative
employment reviews in performance-based dismiss@#e. defer to the agency’s
interpretation, and conclude that the MERB'’s haldam that point was not clearly
wrong.

17. Finally, Stanford claims that her MERB heanmas unfair, because the
MERB denied her request to present certain evidanckiding the determination
by an Unemployment Referee that Stanford was edtiio unemployment
benefits. The fatal flaw in this procedural unf@ss claim is that Stanford makes
no specific legal argument that would justify adiimg of reversible error. Fairly
read, her amorphous claims are, in substance,thleaevidentiary rulings were
generally unfair and, as such, violated her duegs® right$' As DHSS states on
appeal, no provision in the Merit Rules “governg ttonduct of” Stanford’s
grievance hearing, and “there is no record from.the proceedings that can be
reviewed on appeal.” The procedural protectiowlich Stanford was entitled is
the right to appeal her firing to the MERB. Shermised that right. With no clear

basis for finding any error in the MERB proceeditigs claim lacks merit as well.

2L For example, she asserts that the “MERB very kjehres not believe that any of the steps in
the grievance procedure before the appeal to th&Bl1&re of any importance” and that “the
MERB does not see its role as a protector of eng@syrights to due process.”

12



NOW, THEREFORE, IT IS ORDERED that the judgmenttlod Superior
Court isAFFIRMED.
BY THE COURT:

/sl Jack B. Jacobs
Justice

13



